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Secretary o
Doard of Governors of the Federal Reserve System 5 e
20th Street and Constitution Avenue, N.W. = <
Washington DC 20551 B

Re:  DocketNo, OP-1158

Dear Ms. Johnsnn:

The Bank Tnsurance & Securities Association is a trade group of financial institutios
selling securities and insurance in the bank distribution channel, Its 450 institutional
members are a cross section of banks, thrifts, credit unions and the various businesses
that supporttheir products and services, We appreciate the opportunity to comment upon
the Board's interpretation of the anti-tying restrictions of Section 106 of the Bank
Holding Company Act Amendments of 1970 and related supervisory guidance.

Your efforts to further clarify permissible forms of tying are to be applauded asthey will
lend certainty in an area that is frequentlymisunderstood by bank customers and
misrepresented by bank competitors. We have reviewed the careful legal and factual
analysis contained in the proposed interpretation and supervisory guidance, and we
support your interpretation,

As the Board itself noted in the preamble to the final regulations issued un February 20,
1997, which regulations amended the tying restrictions then in eflect, concems about the
“unique competitive advantages' and *‘excessive market power™ allegedly cnjoycd by
bank holding companiesand their nonbank a[filiates due to their affiliationwith banks --
concerns which drove the adoption of the uriginal regulation -- arc no longerjustified. In
fact, these advantages are enjoyed less and less by banks themselves due to increased
competition from non-cumnunercial bank financial institutions,

The logic applied by tlie Board in 1997 is even sounder today. Bank customers unhappy
wilh even pcrecived pressure to purchase an additional unwanted product will turn to
another bank or nonbank that will bo ready, willing and able ta provide the customer with
the desired product, While the Board obviously must follow the stricturesof Section 106,
and whilc the legislative history of Section 106 indicates that economic power, anti-
competitive effects and effects on interstate commerce are not necessary elements of a
Section 106 claim, the Board's effortsto modernize Section 106 should consider the
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realities of the post-Gramm-Leach-Bliley Act era & well as the dcvcloping Internet
marketplace.

Focusiing for the moment on the sale ofinsurance produets and annuities by banks and
thrifts (a critical issuc for our menbers), in light of the fact that federal and state laws and
regulations' make it illogal for banks to coeroively tie tho sale of insurance to any
cxtensions Of credit, it is not surprising that study after study shows that banks
traditionally have not coerced customers into buying insurance trom them. Research
over the last three decades includes a study by the National Association o fTnsurance
Commissioners (1970), The Ohio University Stmidy (1973), the Huber Study (19/6).the
University of Michigan/Federal Reserve Board consumer credit survey (1985), the
Federal Reserve Hoard consumer anitude and credit insurance survey (1985), the Foderal
Reserve Raard repoart on consumer experiences with credit insurance (1986), a study
published inthe Journal of Insurance Regulation (1988), Gullup/Best's Review consumer
poll (1990), and the GAO study of bank insurance powers (1990). The Massachusetts
Financial Services Advisory Commitiee reported as follows in its 1995 report on
Regulation of the Financial Services Industry in that state:

“Involuntary tie-in-salcs arc and should continue to be illegal. This has
and can continuo to bc a matter for regulatory review. The Committee
notes howecvcr that within the Division of ‘Insurance (DOI), in connection
with Savings Bank Life Insurance Company (SBLI)and credit related
insurance, and throughout the country where unrestricted bank sales nf
insurance are already permitted, actual evidence of tie-in incidents are few
and far between. Neither the SBRLI1 eustamer support staff nor DOT staff
report problems of this nature. At the Septemher 1995 National
Association of Insurance (..ommissianers (NAIC) meeting, Commissioners
N states permitting hank salos of insurance also responded thal cosrcion
has not been a significant problem."

These and other research studies disprove claims of coercive tic-ins between ingurance
purchases and loans,

The Offi of the Cowptroller of the Currency and the Board long age determined that
there was no cvidence of coercive tic-ins in states that allow banks to sell insurance, and
there is no competitive or K rolatcd rationale to justify further restrlctlons on the
conduct of jnsurance agency activities by banking organizations.? Coercion "is not a

! New Consumer Protections for Depositnry Institution Sales of Insurance which became effective April ||
?nm also prohibitthe Lying of credit to tht purchase of2P ipsurance product or annuity.

? H. Rubuit Heller, Governor, Federal Reserve System, quatad in Steven Brostoff. “Bank Regulators Urge
Insurance Sales,” Nutinnal Underwriter, September 19, 1988, pp. 3

1-WA/3054907.}



SEP. -25703(THU) 13:12 MORGAN, LEWIS 10 TEL: 10096 P. 004

Ma. Jennifer J, Johnson
September 25,2003
Page 3

widespread or significant problem in lending by banks or bank holding companies.”” ‘I'he
1990 GAO study echoed these findings.

Surveys of state banking and insurance departmentsindicate that coercive tie-ins are very
rare. Regulators expressed no concern to the (A ahour abuses in small town bunks,*
There is no evidence of systemic coercion in hank sales in states where banks sell
insurance. A 1994-95 survey of state regulators about possible abusive bank insurance
practices drew responses from 27 states. Each of their responses swnmed up the
experience of all: coercive tie-ins by banks are negligible to nonexistent.”

‘I'he American Insurance Association has stated that “deposit-taking institutions generally
do not dominate their markets to such an extent that substantial market powers could be
used to force their way intu the insurance markct by compelling the purchase of an
insurance product by their depositors.”” “Studies such as those reported by the Journal af
Insurance Regulation reveal that “while the possibility of coercion does exist, the threat

is ot greut cuough to justify prohibiting banks from engaging in insurance distritution.””?

This Historical cvidence lays a solid basis for the Board’s prapnsed interpretations,
particularly the position that:

.., section 106 does not prohibit & hank fram granting credit or providing
any other product to a customer based solely on a desire or Liope (but not a
requirement) that the eustomer will obtain additional products from the
bank or its attiliates in the future. THES is true even if the bank conveys to
the customer this desire or hope for additional business. Scetion 106 also
does not prohibir a bank frow cross-marketing the full range of products
offered by the bank or its affiliates to a customer OF cngaging an existing
customer to purchase additional products offered by the bank or its
affiliates, Cruss-marketing and cross-selling activities, whether suggestive
Or aggressive, ure part of the nature of ordinary business dealings and do
nol, in and of themsclves, represent a violation of section 106.”

* Lemer to Sen. William Proxmire, Chairman of the Senate Committee ON Banking, Housing wud Urban
Affairs, from G. William Miller, Chairman of the Bourd uf Governors of the Fedoral Reserve System,
Qctober 6, 1978.

United States General Accounting Otfice. Bank Powers: 1Ssues Relating to Banks Sclling Insurance,
UAO/GGD-QO—IH Seplemiber 1990, pp. 3-4.

$ Michacl D.White, “Some Key Fmdu\gs fram F1IA's Survey of State Bunking and Insurance Regulotors,™
The FIITA Guide to Stare Bank Insurance Laws, 1995, p. 3.

Edgar W _ Aniswong, Jr.,“Overview: Bank Insurance Regulation,” The Banker's Gulde to Incume-
Producing Insurance, \‘JR‘) Pp. 213-211.
7 Jerry L. Todd and Michacl L. Muiray, “Banka in Insurance: Increase or Reduce competition?.* Journal
of Insurance Regulation, June 1988.pp. 518-537; see also Scout J. Cipinkw, letter to National Underwriter
(P/C), January1, 1990, pp. 13-14.
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Commercial bauks should not be restricted (beyond what Section 106 clearly requires) in
their effurts to eross-market and cross-sell in today’s highly competitive marketplace.

Very truly yours,

A, A

Kathleen W, Collins
Washington Counsel
Bank Insurance & Securities Association

[-WA/2054507.



